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The Optional Protocol to the UN Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (OPCAT) was adopted by the UN General Assembly in 2002 and came into
force in 2006.

The OPCAT establishes a system of unannounced and unrestricted visits to all places where persons
are deprived of their liberty by independent international and national monitoring bodies. When a
State ratifies the OPCAT, its main obligation is to set up a National Preventive Mechanism (NPM) to
undertake regular visits to places of detention. For the first time, an international treaty focuses on
national implementation and provides a national body with specific powers to prevent torture and
ill-treatment. NPMs are mandated to conduct regular visit to all types of places where persons are
deprived of liberty. These visits should lead to reports and concrete recommendations to improve
the protection of persons deprived of liberty. NPMs can also make comments on laws and
regulations and propose reforms. Every year, NPMs have to publish an annual report on their
activities and torture prevention issues in their country.

Half of the States in the world have expressed an interest in the system promoted by the OPCAT. As
of February 2014, 72 States had ratified the OPCAT and an additional 20 States had signed the
treaty. Many others have started consultations at the national level in the view of ratification.
(www.apt.ch/en/opcat)

Let’s see how the situation in the European Prison Observatory partner countries, with the following
table, is:


file:///C:/Users/roger.grimshaw/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/2T81QD0H/www.apt.ch/en/opcat

The European Prison Observatory partner countries in respect to OPCAT

Are there any
inspection
and
monitoring
bodies
dedicated to
prisons in
your country?

Has your
country
signed/ratifie
d/acceded
the OPCAT? If
yes - when?

Is the
National

The General controller
of places of
deprivation of liberty
(Controleur général
des lieux de privation
de liberté - CGLPL )
equivalent to the
National Preventive
Mechanism; The
institution of Human
Rights Defender
(Défenseur des
droits), equivalent to
the ombudsman

Ratified on 28th July
2008

Legislation passed in
October 2007.

The Body for the
Inspection and
Control of Custodial
Institutions. This
body is subjected to
the Secretary
General for Crime
Policy of the
Ministry of Justice,
Transparency and
Human Rights.

Signed 3rd March
2011; ratified 10th
January 2014..

The law on OPCAT
ratification

The surveillance
judges. National and
regional
parliamentarians can
visit all prisons
without restrictions.
Since 2003, some
Municipalities and
some Regions have
been appointing local
and regional prison
Ombudsmen. The Ong

Antigone.
Signed on  August
2003, 20th; ratified

3th April 2013.

It has been set up but
not vyet designated.

The Ombudsman
who was set up in
2007 replacing
and significantly
expanding the
earlier National
Human Rights
Office (NHRO)
operating since
1995.

Latvia has neither
signed nor ratified
the OPCAT

Penitentiary Judge;
Ombudsman; the
Supreme Audit Office
and various non-
governmental
organizations.

Ratified in 2005

Since 2008 the duties of
NPM are performed by

Inspecgdo-Geral dos
Servigos de Justica
(General Inspectorate of
Justice Services); Servigo
de Auditoria e Inspecgdo
da Direcgdo Geral dos
Servigos Prisionais (Audit
and Inspection Services of
the General Directorate of
Prisons) and Ombudsman

Signed  15th  February
2006; Ratified 15" January
2013

By Law 9th May 2013.

The surveillance
judges and the
Ombudsman.

Ratified on 3rd March
2006.

In Spain is the
Ombudsman. It was

England and Wales: Her
Majesty’s Inspectorate of
Prisons (HMIP); Independent
Monitoring Boards (IMB);
Independent Custody
Visiting Association (ICVA)
Scotland :Her Majesty’s
Inspectorate of Prisons for
Scotland (HMIPS);
Independent Custody
Visitors Scotland

Northern Ireland
:Independent Monitoring
Boards (IMB);Criminal Justice
Inspection Northern Ireland
(CJINI)

Isle of Man :Independent
Monitoring Board for the Isle
of Man Prison.

[Prisons and Probation
Ombudsman (PPO) too]

Ratified 10" December 2003

Yes it designated its NPM on




Preventive
Mechanism
(NPM) set up,
designated or
maintained?
If yes - when?

If the NPM
exist, which
type of the
NPM is it (a
separate
body; a
separate
department
within the
National
Human Rights
Institution
(NHRI)/Ombu
dsman's
Office; NHRI
or
Ombudsman'
s Office itself;
NHRI or
Ombudsman'
s Office
together with
non-
governmental
organisations

Designation of the
first mandate-holder
in June 2008 by
presidential decree.

A Separate Body

designates the
Ombudsperson's
Office (the Citizen’s
Advocate) as NPM

section within the
structure of the
Ombudsperson,
under the Deputy
Ombudsman for
Human Rights.

The decree-law setting

up the NPM was
issued by the
Government on

December 2013, 23th.
It was converted by
the Parliament on
February 2014, 21th.
Furthermore, a law
stating that what has
been set up is meant
to answer to the
Opcat is needed.

A separate  body
within the Ministry of
Justice.

|

No. It is a discrete

the Bureau of Human

Rights Defender
(Ombudsman).
No. Separate

department within the
National Human Rights
Institution

]

The NMP is a structure
within the Ombudsman.
The NPM is assisted by the
Supporting Structure to

National Preventive
Mechanism, which
consists of a. Advisory
Council; b. Coordinating

Committee, c. Board of
visitors, d. Administrative
assistance

designed by Organic
Law 1/2009, 3
November, in effect
from 5th November
2009.

In Catalonia it was
designated as a NPM
the Catalan
Ombudsman, Sindic
de Greuges, by Law
24/2009,

23rd December.

In Spain the NPM is

exercised by the
Ombudsman, with an
Advisory Council as a
body of technical and
legal cooperation in
the exercise of the
functions of NPM.

In Catalonia, It creates
the Group of work on
the Prevention of
Torture and other
Cruel,
Degrading Treatment
and the Advisory
Council for the

Inhuman  or

Prevention of Torture
Cruel,
Inhuman or Degrading
bodies should assist

and  other

and advise the
in the
exercise of their duties

Ombudsman

30 March 2009

collective action

constituent

The NPM is formed from the

of

bodies

coordinated by Her

Majesty’s Inspectorate
Prisons (HMIP).

of

Recently, a steering group

has been formed which

in

2012-13 consisted of: Her

Majesty’s Inspectorate of
Prisons  (HMIP);  Criminal
Justice Inspectorate
Northern Ireland  (CJINI);

Mental Welfare Commission
for Scotland (MWCS); Health
Inspectorate  Wales (HIW);

Independent
Visiting Association (ICVA)

Custody




/experts;
several
separate
bodies etc.)?

Are the
mandate and
powers of the
NPM clearly
setoutina
constitutional
or legislative
text?

How was the
NPM elected?

Had civil
society any
form of
participation?
how? Who?

In the law n° 2007-
1545 dated 30
Octobre 2007 and its
subsequent decree of
application  n°2008-
246 dated 12 March
2008.

It was designated by a

presidential decree on
13 June 2008

Yes.

2014

Yes. In the context
of “public
consultation” after
the Ministry of
Justice published
the relevant draft
law, in March 2012.
Only eight
comments by six
individuals had been
recorded then,
either proposing

Yes, they are (in a
legislative text).

By decree issued by
the Prime Minister
after a deliberation of
the Government and
after having collected
the opinions of the
competent
Parliamentary
Commissions.

|

By Law 10th January

No. The mandate and
powers of the NPM are
set out only in OPCAT

The Minister of Justice

decided that the duties
of NPM should be
performed by Human
Rights Defender Bureau.

Yes. In one resolution of
the Council of Ministers
32/2013.

I

By Government

Yes. Applications were
open (from 9 September
2014 to 9 December) to
civil society associations
with objectives and
relevant activities within
the area of the Convention
Against Torture and its
protocol. The candidates
will be approved by the
Ombudsman.

in this field

Organic Law 1/2009,
3rd November (Spain).
Law 24/2009, 23rd
December (Catalonia)

Spain on October 15,

2009 by a Final Layout
Organic Law 3/1981 of
the Ombudsman

Catalonia by Law
24/20009, 23rd
December

Spain: Yes but just in a
formal way.
Participation of Civil
Society was nothing
more than an attempt
to give legitimacy to
the already agreed
designation of the
Office of the
Ombudsman as
national mechanism.
Catalonia: Yes. In the

The constituent bodies are
approved by government.

The Chief Inspector

Prisons is appointed by the

Minister of Justice

Not Directly. During 2006

and 2007, the government

consulted with relevant
bodies about the
composition of the UK’s

NPM and the extent to which

existing bodies complied
with OPCAT.

of




Who finally
decided?

Is the visiting
mandate of
the NPM
extended to
all places of
deprivation of
liberty? Point
out the
places

The designation of the
NPM is at the
discretion of the
President of the
Republic.

Yes: Prisons; Health

institutions; Police
custody facilities;
Detention centers for
migrants; Closed
educational centers;
Court cells. Since a
new legislation of May
2014, the NPM can
also control the
execution of a return
decision through a
removal procedure of
illegally staying
foreign nationals until
final destination.

some clarifications
or challenging
penitentiary policy
priorities and the
necessity to create
the NPM, as well as
questioning the
Ombudsperson’s
sufficiency and
credibility to
accomplish such a
mission

The Parliament

Yes, all places of
deprivation of
liberty, penal and
administrative.

Government

Yes it is. It is extended
to “the prison
facilities, the judiciary
psychiatric hospitals,
the health facilities for
people subjected to
security measures, the
therapeutic and
shelter communities
or in any case the
public and private
facilities where people
subjected to
alternative measures
or to the pre-trial
measure of home
arrest are hosted, the
juvenile prisons and
the shelter

™ ™

Yes, except guarded
centers for foreigners
are excluded from NPM
control.

Ombudsman

Yes

Advisory Board, a
little, 12 places, 4 are
reserved for persons
proposed by
organizations

Spain: Government

Catalonia: Parliament

I

Yes

Government

Yes, although inspections of
military detention facilities

are by invitation only

11




Does the
NPM have its
own budget?
indicate its
annual
amount, or
specify how is
financed.

Yes. The budget for
2012 was of 4 205
996¢€ (2013 figure not
available)

Yes

communities for
minors subjected to
some measure
disposed by the
judicial authority, and,
upon announcement
and without
disturbances for the
ongoing
investigations, the
lockups in police
stations”. It is also
extended to the
centres for the
administrative
detention of migrants.

No. It “avails itself of
the structures and the
resources made
available by the
Ministry of Justice”.

No. It’s a part of the
State budget which is
allotted to the
Ombudsman fulfilling
the role of the NPM

No. It’s a part of the State
budget which is allotted to
the Ombudsman

No. The budget for the
NPM is integrated
inside the budget for
the Ombudsman;
Spain Ombudsman,
2012: the total budget
was of 14.492.900€.
Catalan Ombudsman,
2012: the total budget
was of 6.998.820€

No. The member
organisations have budgets
for which they are
accountable to their
respective authorities

Does the
NPM have its
own staff? If
yes, how
many people
are employed
there, and
what is their
professional
background?

Yes. The team is
composed by (in
addition to the
General Controller): A
general secretary ;15
full time controllers ;
17 external controllers
working on a
permanent or
punctual basis ;5

No. The NPM staff
are members of the
currently existing
Citizen’s Advocate
personnel, who
undertake
additional duties
without being
relieved of their
other obligations.

Yes. The NPM is a
collegial body
composed by the
president and two
members, “chosen
among people not
employed in the
public administration
and capable to
guarantee

No. They are usually
supported by the staff of
Ombudsman’s local
offices and external
experts. Depending on
the needs monitoring
staff consists of lawyers,
educators, psychologist
and physicians. It

No, the members are all
from the ombudsman or
external organizations.

The Advisory Council is the
main organ of consultation
of the National Preventive
Mechanism, consisting of
twelve members (eleven

Yes, Advisory Council
of the Spain:

1 designed by the
General Council of
Spanish Lawyers; 1
designed by Medical
Organization
Collegiate-General
Council of Official

Colleges of Physicians;

No. The NPM consists of
various bodies that have
different combinations of
staffing and qualification.
Not all will be employed on
NPM tasks.

12




If not, specify
who fulfils
the duties of
the NPM?

What are the
main
competencies

controllers affected to
the department of
complaints; An
administrative team of
4 persons. Staff
members are:

Magistrates, civil
servants (including
retired civil servants),
hospital practitioners,
seconded military
staff members, etc. ;
Civil society members
with various
backgrounds (lawyers,
human rights activists,
etc.).

Visit places of
deprivation of liberty
and issue reports and
recommendations

Actually, a group
consisting of one
Deputy
Ombudsperson,
twelve specialists
and four deputies,
one of them as co-
ordinator and one
as deputy co-
ordinator, are
assigned to perform
the duties of the
NPM. Three officers
(actually one) offer
administrative
support.

The NPM mandate
is fourfold: visiting
all detention places,
reporting and

independence and
competence in
subjects connected to
the human right
protection”. The NPM
has at its disposal a
division composed by
staff of the Ministry of
Justice, “chosen
according to the
knowledge acquired in
the fields of
competence” of the
NPM.

It promotes the
collaboration with the
other institutional
bodies having similar

consists of 14 people.

To check the treatment
of detainees in places of
detention; to make
recommendations to the

external members).

The Coordination
Committee, consisting of
three members.

The board of visitors
consists, mainly, of nine
people from the
Ombudsman’s staff
appointed for that
purpose. In order to
achieve its goal, the NPM
may also request the
participation of other
members of Ombudsman
staff, as well as that of
experts with the technical
and scientific knowledge
appropriate to the
purpose of each visit or to
the characteristics of the
places to visit.

The administrative
assistance to the
Supporting Structure to
National Preventive
Mechanism is provided by
an official of the
Ombudsman's staff
designated for that
purpose.

To examine the treatment
of persons deprived of
liberty in places of
detention, make

1 designed by General
Council of
Psychologists; 5
chosen from
nominations
submitted to the
Ombudsman
personally or on
behalf of
organizations or
associations
representing civil
society.

Catalonia: 2 lawyers; 2
members proposed
professional
associations in the
field of Health; 4
members nominated
by nongovernmental
organizations
defending human
rights, especially those
working for the
prevention of torture;
2 members proposed
university research
centres in the field of
human rights; 2
professionals with
experience in the field
of torture prevention
and working with
persons deprived of
liberty.

Spain: Perform regular
inspections,
unannounced, to
places of deprivation

The competencies of the
NPM are a function of the
selection and allocation of
staff and lay persons to

13




of the NPM?

Does the
NPM require
approval
from the
authorities to
perform their
duties? If yes,
which activity

after these visits. He
can chose to make the
recommendations
public or not;
Investigate individual
complaints; Transmit
any information to the
competent judicial
and administrative
authorities regarding
an act that may be
subjected either to
public prosecution or
to disciplinary
sanctions;

No

publishing reports,
submitting
proposals and
conducting research
and expert
investigation. This
last competency is
provided in the
Citizen’s Advocate
founding law, while
all other
competencies are
assigned to the
NPM by the OPCAT.

No. It is up to the
NPM to decide if a
prior notice is
needed. In any case,
these authorities
can raise justifiable
objections against a
NPM visit to a
specific detention

tasks, it monitors that
whoever is limited in
his/her personal
freedom be hosted in
conditions complying
with international and
national normative, it
visits all the places
listed above, it
examines the case
files of people
deprived of their
freedom and
whatever document
related to detention
conditions, it asks the
competent
administrations for
information and
documents, it
formulates
recommendations to
the competent
administrations, it
reports once a year to
the Presidents of the
two Chambers of the
Parliament and to the
Ministries of Interior
and Justice.

No, only in particular
cases. It only has to
announce its visits to
the lockups in police
stations.

competent authorities;
to submit proposals and
observations concerning
existing or draft
legislation; to draw up
an annual report on the
activities.

No

recommendations to the
competent authorities and
submit proposals and
observations about the
current legislation or draft
legislation on the matter.
"Resolution of the Council
of Ministers 32/2013.

No

of liberty; conducting
inspection records and
reports; making
recommendations to
the authorities;
making proposals and
observations about
the legislation or draft
legislation on the
subject

Catalonia: all
competencies are
assigned to the NPM
by the OPCAT.

No

perform specific monitoring
and reporting tasks within
the diverse membership. For
example, the HMIP is
organized into teams that
specialize in the inspection
of specific types of custody,
such as young offender
institutions, immigration
detention and police
custody. Inspection staff
include healthcare
inspectors, drugs inspectors,
researchers, editorial and
administrative staff.

14



needed.

Is provided a
limit exercise
period? If yes,
which is it.

It is expected
some control
of this NPM?
If Yes, by
whom and
how?

Are provided
reasons of
revoke the

Yes, 6 years

No. It reports to the
president of the
republic and, as other
independent bodies, is
subjected to control
by the parliament.

No. the legislation
provides that he
cannot be removed

place, subjected to
the approval of the
higher
administrative
authority within 24
hours. Justifications
should be grounded
on urgent and
imperious reasons
regarding national
defense, public
safety, natural
disasters or serious
turmoil in the
detention place to
be visited.

No. It submits an
annual report to the
president of the
Parliament.

No. Only the
amendment of the
Law which ratified

Yes, 5 Years

Yes, in so far as it can
be revoked. The
authority having the
power of revocation -
without any specific
procedure - is the
same one which
appointed the Nmp.

Yes: Turned up
incompatibility,
serious violation of

Spain: Yes, 5 years (as
the Spanish
ombudsman).
Catalonia: Yes, 9 years
(as the Catalan
Ombudsman)

No.

It reports to the
Parliament

Yes: act with gross
negligence in fulfilling
the obligations and

Yes, 5 years, as Her Majesty’s
Chief Inspector of Prisons

Yes. The NPM describes its
accountability in terms of
scrutiny by the public, NGOs
and international human
rights bodies.




office?

from office before
term unless he resigns
or is unable to fulfil his
duty

the OPCAT can
result in the
revocation of the
Ombudsperson’s
Office, namely a
legislative initiative
by the government
or a proposal to
introduce a new law
by the opposition.

the NPM's duties, and
definitive conviction
for a not unintentional
crime.

duties of the office or
having been convicted
by final judgment for a
serious crime

16




In this Report we’re going to show what is happening in the different EPO countries with de National
Preventive Mechanisms, what about their special interests, just considering the last Reports made by these.

In some cases it has worked with existing monitoring agencies in the country by the absence of NPMS, that’s
what happens in Portugal (during 2013), Italy , Greece or Latvia .

Comparing all the EPO countries it can be seen that the NPM monitoring focused basically in the following
issues: Detention Conditions and Hygiene; Contacts with the outside world; Discipline and Punishment;
Healthcare and ill-treatment.

The European Penitentiary Rules (EPR) establish that “The accommodation provided for prisoners, and in
particular all sleeping accommodation, shall respect human dignity and, as far as possible, privacy, and meet
the requirements of health and hygiene, due regard being paid to climatic conditions and especially to floor
space, cubic content of air, lighting, heating and ventilation (Rule 18.1) and “In all buildings where prisoners
are required to live, work or congregate: a. the windows shall be large enough to enable the prisoners to
read or work by natural light in normal conditions and shall allow the entrance of fresh air except where
there is an adequate air conditioning system; b. artificial light shall satisfy recognised technical standards;
and c. there shall be an alarm system that enables prisoners to contact the staff without delay” (Rule 18.2).
It’s clear that these recommendations are not correctly followed in the countries of the EPO.

The last report of the NPM of Poland shows that in the last years the capacity of the detention facilities in
Poland increased by several thousand places. What is more, Poland still does not respect the standard
adopted by Council of Europe in the matter of space for one prisoner. The NPM points out that in January
2013 1705 inmates were serving their sentence in cells which did not meet the standards of 3 m2 per
prisoner. In Spain the NPM’s report from 2013 highlights the overcrowding of some prisons, the insufficient
number of medical personnel and in the older Prisons, Puerto | and La Modelo, it has observed pipes with
bad smell, mosquitoes, lack of air conditioning or heating and humidities. Catalan Authority observed in La
Modelo that in the prison yards there was trash and the places where the searches are performed smelled
bad. The appalling conditions on imprisonment are also reflected in Greece where there is credible evidence
of poor material conditions (inadequate heating and cooling, widespread lack of hot water, low food quality
and quantity); extremely low levels of hygiene (wing areas infested with insects and bugs, dirty mattresses
and blankets, insufficient provision of articles for personal hygiene by the prison social service to
prisoners, especially foreign nationals, who lack social contacts and visits to support them financially
or materially). More or less the same situations were observed by the Ombudsman’s office of Latvia,
and the CPT with the situation of life-sentenced prisoners. The regime applied to life-sentenced
prisoners on the low regime level (about 65 percent of all such prisoners) remains very
impoverished, the vast majority of them being confined to their cells for up to 23 hours per day. In
fact, the CPT recommended revising the existing legal standards on living space for prisoners without
any further delay, so as to offer at least 4 m2 per prisoner in multi-occupancy cells.

In Italy, the visits realized by Antigone Observatory also certified that the overcrowding is maintained
despite the declaration of the “state of emergency” at the beginning of 2010. This situation leads to poor



hygiene and poor conditions of the facilities. In the same sense the Provedor de Justica (Ombusman) from
Portugal has denounced the situation of overcrowding in Portuguese prisons. In almost identical terms, the
CPT expressed in the last visit to France (2010) where was stated the overcrowding and poor material
conditions of detention, especially in remand prisons: assignment of two prisoners in cells of 10,5 square
meter in prisons that have just been put into service (despite the principle of individual cells), no complete
compartmentalization of sanitary facilities, lack of heating, etc. The CPT had questioned the government on
the usefulness of a further increase in the number of prison places in relation to the interest of
development of non-custodial measures. The CGLPL also several times stressed the consequences of
overcrowding: mattresses on the ground, lack of privacy and risks of conflict within cells, greater shortage of
access to work and activities; reduced possibilities of dialogue and care on the part of prison officers,
reduced possibilities of relations (telephone, visiting room sessions) with the outside, deterioration of
working conditions of staff, etc. Recently, to deal with the emergency (end of the moratorium November
25, 2014), he also proposed to “resume the use of individual cells for certain categories of inmates, as
stipulated in regulations”.

This issue is being reported consistently in all the EPO countries as it’s demonstrated in Greece too by the
Report of the Citizens’ Advocate which indicated the problem of the severe overcrowding. During 2013 the
complaints about overcrowding increased (Citizens’ Advocate, Annual Report 2013, p. 68). Judicial prisons
are operating up to 300% over their official capacity. This figure would be even higher, were it not for the
fact that many prisoners are detained at police centres until they can be admitted to prison facilities. This
Report shows that in May 2013 it was estimated that approximately 800 people were in police detention
awaiting admission to prisons. In the 2013 annual report of the Ombudsperson the situation in prisons is
described as a “prison explosion”.

In England and Wales no improvement in the rate of overcrowding was observed, with 60 per cent of
prisons overcrowded. In Scotland four prisons were inspected by HMCIPS in 2012-13. Positive
developments were noted following an inspection at the women’s prison, Cornton Vale, which had revealed
‘massive overcrowding’ and ‘degrading’ conditions. In fact, The Committee against Torture (2013a) was
concerned about the consequences of prison overcrowding and has endorsed the specific concerns raised
by the UK NPM about inappropriate placement of children, and about the need for mental health care and
accommodation to be provided to detainees.

The European Penitentiary Rules (EPR) stablish that “Prisoners shall be allowed to communicate as often as
possible by letter, telephone or other forms of communication with their families, other persons and
representatives of outside organisations and to receive visits from these persons” and “Communication and
visits may be subject to restrictions and monitoring necessary for the requirements of continuing criminal
investigations, maintenance of good order, safety and security, prevention of criminal offences and
protection of victims of crime, but such restrictions, including specific restrictions ordered by a judicial
authority, shall nevertheless allow an acceptable minimum level of contact” (Rules 24.1 and .2). The same
rules stablish that “The arrangements for visits shall be such as to allow prisoners to maintain and develop
family relationships in as normal a manner as possible” (24.4).

The NPM of Poland indicates that in most of the visited facilities, due to lack of special room, there was no
possibility to be granted with visit in a separate, more private and unsupervised compartment and it



suggested also abandoning the practice of establishing CCTV systems in rooms dedicated to unsupervised
visits. The main issues highlights by the Provedor de Justica (Ombusman) from Portugal are related with the
problems for inmates residents on the islands of the Azores or for inmates who are not in the mainland to
develop these contacts with their families.

In this question, the CPT in Latvia recommended significantly increasing the visit entitlement for prisoners
serving a sentence in a closed prison; all prisoners, irrespective of their regime level, should be entitled to
the equivalent of one hour of visiting time per week and, preferably, should be able to receive a visit every
week. The maximum number of allowed phone calls should also be increased.

The European Penitentiary Rules (EPR) establish that “Special high security or safety measures shall only be
applied in exceptional circumstances.” and that “There shall be clear procedures to be followed when such
measures are to be applied to any prisoner.” (Rules 53.1 and .2). The ERP remember that “Disciplinary
procedures shall be mechanisms of last resort.” and “Any allegation of infringement of the disciplinary rules
by a prisoner shall be reported promptly to the competent authority, which shall investigate it without
undue delay.” (Rules 56.1 and 58). “Punishment shall not include a total prohibition on family contact”,
“Solitary confinement shall be imposed as a punishment only in exceptional cases and for a specified period
of time, which shall be as short as possible” and “Instruments of restraint shall never be applied as a
punishment” (Rules 60.4, .5 and .6). We must remember that “Prison staff shall not use force against
prisoners except in self-defence or in cases of attempted escape or active or passive physical resistance to a
lawful order and always as a last resort” and “The amount of force used shall be the minimum necessary
and shall be imposed for the shortest necessary time” (Rules 64.1 and .2). Finally, it’s necessary to show that
“The use of chains and irons shall be prohibited” and “Handcuffs, restraint jackets and other body restraints
shall not be used except: a. if necessary, as a precaution against escape during a transfer, provided that they
shall be removed when the prisoner appears before a judicial or administrative authority unless that
authority decides otherwise; or b. by order of the director, if other methods of control fail, in order to
protect a prisoner from self-injury, injury to others or to prevent serious damage to property, provided that
in such instances the director shall immediately inform the medical practitioner and report to the higher
prison authority” (Rules 68.1 and .2).

Control and restraint have been matters of concern expressed by non-governmental organizations in
England and Wales such as the Prison Reform Trust and the Howard League for Penal Reform (Prison
Reform Trust 2014; Howard League for Penal Reform 2013). HMIP shared the concerns of the Justice
Committee in 2013 about the rise in restraint use in youth custody settings. A new system of restraint has
been rolled out in these settings. Discussions about common standards and training for the use of restraint,
approved by the Joint Ministerial Board on Deaths in Custody, have involved The National Council for
Independent Monitoring Boards (2014). However the permissible techniques have been the subject of
controversy and concern among officials and non-governmental bodies (Howard League for Penal Reform
2013). HMIP was also critical of the approval of techniques designed to inflict pain. Specific areas of
controversy are the rate of strip-searching, described by HMIP as ‘pointless’, and the use of restraints for
prisoners undergoing hospital stays (Prison Reform Trust, 2014; Howard League for Penal Reform, 2013).

In the report from the NPM of Spain it's observed that the communication to the Judge of Surveillance of
the use of instruments of restraint does not occur immediately as indicated in the law, but the next day, the



use of mechanical restraints can exceed 12 hours getting to 24 hours in some cases and during this period
there isn’t any control and the Injuries resulting from the use of coercive means are not described properly
or there are no allegations of inmates. Sometime the files aren’t given to the judges. Particularly serious,
NPM shows that in some prisons (Puerto |, Puerto Ill and Villabona) isolation sanctions exceeding 14
consecutive days provided by law. In Latvia, CPT reported again that it can see no justification for the
systematic handcuffing of almost all life-sentenced prisoners whenever they were escorted inside the
prison; it calls upon the Latvian authorities to carry out a proper individual risk assessment in respect of
these prisoners with a view to adjusting the security measures applied to them accordingly. The same
Report urged to take immediate steps to carry out a new and comprehensive individual risk assessment in
respect of all the cases of life-sentenced prisoners at Daugavgriva and Jelgava Prisons in which the use of
handcuffs was re-imposed.

It is very interesting to note as the Committee against Torture (2013a) was concerned that the use of
electrical discharge weapons (TASERs) has increased and called for them to be banned from custodial
settings in UK “The Committee is of the view that the use of electrical discharge weapons should be subject
to the principles of necessity and proportionality and should be inadmissible in the equipment of custodial
staff in prisons or any other place of deprivation of liberty”.

In Italy, visits to health facilities inside prisons and conversations with the staff by Antigone's Observatory
confirm that this is a key critical matter. The feedback made by the ombudsmen is related to various
aspects: delays and difficulties in order to access to external visits; difficulties in order to access to
alternatives to prison for health reasons; complications to be visited by some specialists (the dentist in
particular) and the lack of computerized medical records and need to implement telemedicine. It's
interesting to take notice that aspects that rarely emerge from the Italian Ombudsmen's report are the issue
of ill-treatments or medical confidentiality. The same situation happened in other countries as Spain, for
example. Here, the Report of the NPM says nothing about potential cases of ill-treatment but it’s significant
that the CPT’s report from Spain in its visit detected more than 400 situations of possible ill-treatment in
different places of deprivation of liberty.

In Portugal the report of CPT for 2013 highlighted the lack of healthcare in prisons (nurses, doctors and
dentist), the lack of medical inspection at the time of admission, lack of observation of lesions on admission
(EP Lisbon) and the situation of prisoners with mental disorders (EP Monsanto). The report of CPT for
Portugal stated that “Once again, the CPT recommends that the Portuguese authorities ensure that all
prison staff are made to understand that resort to ill - treatment is unacceptable and will result in severe
disciplinary sanctions and/or criminal prosecution”. The NPM of Poland recognized several cases of ill-
treatment in three penitentiary units. Inmates in those units complained about violation of their physical
integrity and beating. However, none of them were interested in notification to the Prosecutor’s Office.
Furthermore, in Greece, it's demonstrated that there is insufficient medical care (considerable delays for
medical screening of newly admitted inmates, lack of medical confidentiality, an inadequately equipped and
seriously understaffed central Prison Hospital, lack of medical personnel and equipment, inadequate
medical visits conditions, lack of recreational facilities and a vague legal context for its operation, more than
100 HIV positive inmates in extremely overcrowded conditions and insufficient infrastructure for the
disabled). The same Report shows the widespread inter-prisoner violence and the exploitation due to



serious understaffing. Acute shortage of staff results in insufficient inmate supervision and support. To
alleviate this situation the Interparliamentary Committee for the Penitentiary System recommended the
separation of inmates according to the length of their sentences.

It’s interesting to note that in the case of Latvia, CPT recommended steps to be taken to abolish the practice
of employing prisoners as nursing assistants and to ensure that no prisoner has access to the personal
medical data of other prisoners.

In this field of health, the CPT during its visit to France highlighted the conditions under which prisoners are
transferred to local health-care establishments and receive medical treatment: frequent use of handcuffs
and foot shackles during visits to medical facilities outside prison, maintaining and/or presence of members
of the escort during medical consultations, sometimes against the advice of medical staff. The Committee
recalled that to treat or examine prisoners subjected to coercive means is a highly questionable practice
from the point of view of ethical clinical perspective and that ultimately the decision has to come from
within health staff. The CGLPL had stressed particularly in his annual report 2012 that in almost all prisons
visited, visits to medical facilities outside prison are always made with handcuffs and shackles, i.e. by
implementing the highest level of security, without any adaptation to the person and in particular his age or
health status, contrary to the regulations. The CGLPL also noted that handcuffs and foot shackles are often
maintained during all the stay, with the continued presence of guards, when intended for clinical
examination, and sometimes in case of hospitalization (for surgery for example) when the room is not
specifically designed to receive prisoners (handcuffing in bed, two guards outside the front door). In the
same sense as in France, as we said before, in England and Wales the use of restraints for prisoners
undergoing hospital stays has been questioned (Prison Reform Trust, 2014; Howard League for Penal
Reform, 2013).
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